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〔Lecture〕

AttackingJapan・sDemocraticConstitution

TheLDP・sTenMostDangerousProposals

forConstitutionalChange

LawrenceRepeta*

IsittimetobringJapan・spostwarexperimentinliberaldemocracy

toanend?PrimeMinisterAbeShinzoandhisfollowersseemtothink

so.InApril2012,theLDPpublishedaclearblueprintforconstitutional

revisionthatwouldgoalongwaytowardachievingthisgoal.

TheLiberalDemocraticPartyhasadvocatedfundamentalrevisionof

Japan・sConstitutionsinceitsfoundingin1955.Nearlysevendecades

aftertheendofWorldWarII,LDPleadersremainhumiliatedbythe

thoughtthatthecountryisgovernedunderaconstitutionlargely

draftedbyateamofforeignmilitaryofficers.（１）Abeisworkinghard

tobuildacoalitionwiththepowertoripthe・imposedconstitution・

outbyitsphilosophicalroots.Heandhisfollowers,whodominatethe

LDP,envisionan・autonomousconstitution・（jishukenp�）thatwould

radicallyadjustthebalancebetweengovernmentpowerandindividual

rights.

ThisisacriticalmomentinJapan・shistory.Inparliamentaryelec-

tionsheldonSunday,July21,theLDPgainedthirtyseats,givingthe
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AttackingJapan・sDemocraticConstitution
─TheLDP・sTenMostDangerousProposalsforConstitutionalChange

Partyatotalof115seatsinthe242-seatUpperHouse.Followingits

sweepingvictoryinDecember2012LowerHouseelections,thismeans

thattogetherwithitscoalitionpartnerKomeito,thePartyholdsse-

curemajoritiesinbothHousesoftheDiet.AlthoughtheLDPdoesnot

controlthetwo-thirdsparliamentarymajoritiesrequiredtopassreso-

lutionsforconstitutionalchange,itdoescontrolJapan・spolitical

agenda.Abeandhisfollowersareingoodpositiontocontinuetheir

pushtorevisetheconstitution.

Underthepresentconstitution,theJapanesepeoplerecoveredfrom

theunimaginablesufferingoftotalwarandhavecometoenjoyseveral

generationsofpeaceandprosperity.Thatconstitutionhasactedasa

powerfulrestraintonthenation・srulers.Ithasneverbeenamended.

Theconstitutionisthe・supremelaw・oftheland.Asweshowbelow,

theLDPseeksfundamentalchangethatcouldhavefar-reachingef-

fects.

Whatexactlydotheyhaveinmind?TheLDPplanwasspelledoutin

acomprehensiveseriesofproposals（・nihonkokukenp�kaiseis�an・or

・DraftReform toJapan・sConstitution.Q & A・）publishedbythe

PartyonApril28,2012,adateselectedtocelebratethe60thanniversary

oftheendoftheOccupation.SixmonthslaterthePartypublisheda

pamphletinuser-friendly・Q&A・formattoassistreadersinworking

throughthedrylanguageoftherevisionproposals.Allofthismate-

rialisavailableontheLDPwebsite:http://www.jimin.jp/activity/

colum/116667.html（２）

TheLDPrevisionplanwouldaffectnearlyallofthe103articlesof

the1947Constitution.Mostproposalsareforminorchangesinword-

ingortechnicaladjustmentsthatwouldnotmakeasignificantdiffer-

ence.ButsomeLDPproposalscouldhaveapotentiallydevastating

impactonindividualrightsprotectioninJapan.HerearetheTenMost

DangerousProposals:
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１．Rejectingtheuniversalityofhumanrights

TheLDPproposalsstartwithathoroughrewritingofthePreamble.

Severalringingdeclarationsofdemocraticidealswoulddisappear:

・We,theJapanesepeople....doproclaim thatsovereignpowerresides

withthepeople...・Deleted.・Governmentisasacredtrustofthepeo-

ple....Thisisauniversalprincipleofmankind....・Deleted.・...wehave

determinedtopreserveoursecurityandexistence,trustinginthejus-

ticeandfaithofthepeace-lovingpeoplesoftheworld...・Deleted.（The

officialEnglish version of the constitution is available here:

http://www.kantei.go.jp/foreign/constitution_and_government_of_ja

pan/constitution_e.html）

Inplaceoftheseideals,theLDPPreamblewouldemphasizethe

strengthoftheJapanesenation,laudingthepeople・sprideintheir

countryandtheirwillingnesstodefendit.Itwouldalsoexpressprag-

maticgoalssuchasadesireto・pursuefriendlyrelationswithallna-

tionsunderaphilosophyofpeace・andtopromote・education,science

andtechnology.・

But,incontrasttotheuniversalprinciplesofthepresentconstitu-

tion,theoverridingthemeoftheLDPversionisthatJapanisdifferent

fromothercountries.Thus,thefirstsentenceoftheLDPConstitution

wouldread:・Japanisanationwithalonghistoryanduniqueculture,

withatenn�［Emperor］whoisasymboloftheunityofthepeople....・

（AppendixOnepresentsthefullEnglishtextsofthepresentPreamble

andtheproposedLDPversion.）

Regardinghumanrights,theLDPQ&A Pamphletfurtherex-

plains,

....［r］ightsaregraduallyformulatedthroughthehistory,tra-

ditionandcultureofeachcommunity.Therefore,webelievethat

theprovisionsconcerninghumanrightsshouldreflectthehistory,
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cultureandtraditionofJapan.（３）

Thisreplacementofuniversalhumanrightsprincipleswithaunique

systemofrightsbasedonJapan・s・history,cultureandtradition・has

profoundimplicationsforthepeopleofJapanandforJapan・srelations

withtheworld.Recognitionoftheuniversalnatureofhumanrightsis

thefundamentalprinciplethatunderliesthepostwarglobalhuman

rightsregime.ThefirstarticleoftheUNcharterproclaimsthat・pro-

motingandencouragingrespectforhumanrightsandforfundamen-

talfreedomsforall・isoneoftheUN・sprimarypurposes.Oneyear

afterJapan・sConstitutiontookeffect,theUN GeneralAssembly

adoptedtheUniversalDeclarationofHumanRightsas・acommon

standardofachievementforallpeoplesandallnations....・andde-

scribeditspurposeassecuring・theiruniversalandeffectiverecogni-

tion and observance....・（４）（For thefulltextoftheUniversal

Declaration,gohere:http://www.un.org/en/documents/udhr/index.

shtml.）

TheLDPprogram clearlyrejectsthisglobalconsensusonhuman

rights.JapanhasbeenanimportantsupporteroftheUN sinceit

joinedin1956.Denialoftheuniversalnatureofhumanrightswould

notonlyhaveanimpactontheJapanesepeople,butwouldalsomark

amajorchangeinJapan・sforeignpolicy.

Whatelementsof・history,cultureandtradition・shouldprovidethe

basisforhumanrightsinJapan?TheQ&A・sauthorsdonottellusdi-

rectly,butseveralproposedchangesinconstitutionalwordingand

statementsintheQ&Apamphletindicateacleardirection.Wewillex-

aminesomeoftheseproposalsbelow.

２．Elevatingmaintenanceof・publicorder・overallindividual

rights

TheLDPwouldrevisekeylanguageofArticle12oftheConstitution
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toreadthatthepeople・shallbeawarethatdutiesandobligationsac-

companyfreedomsandrightsandshallneverviolatethepublicinterest

andpublicorder....・

Whatarethese・dutiesandobligations・?TheLDPdoesn・tsay.Such

open-endedlanguagewouldserveasaninvitationtozealousofficials

eagertoidentifydutiesandobligationsthatmaylimitorevenoverride

individualrights.Themostdisturbingaspectofthistext,however,is

that・freedomsandrights・wouldbesubordinatedto・publicinterest

andpublicorder.・・Freedomsandrights・arespecifiedinthepresent

textoftheconstitution,butthenewexpression・publicinterestand

publicorder・isundefined.IntheirQ&Apamphlet,LDPauthorsex-

plain,

・Publicorder・hereis・socialorder・（shakaichitsujo）;itmeans

peacefulsociallife（heibonnashakaiseikatsu）.Thereisnoques-

tionthatindividualswhoasserthumanrightsshouldnotcause

nuisancestoothers.（５）

SotheLDPtargetappearstobeindividualswho・asserthuman

rights・andthereby・causenuisancestoothers.・Althoughthepublic

orderlimitationwouldapplytoallconstitutionalrights,wecanexpect

thatitwouldhaveanespeciallypowerfulchillingeffectonspeech

rightsandotherformsofprotest.Everypublicmarchorotherpolitical

demonstrationslowstrafficandcauses・nuisances・toothers.Most

democraticsocietiesacceptsuchinconveniencesasanecessarycostof

freedom,especiallyforprotectionoftherighttospeakout.Japan・s

courtshaveshownlittlerespectforsuchrights,however,repeatedly

rulinginfavorofpoliceactiontomanagepublicdemonstrationsand

otherwiserestrictpublicspeech.（６）

Thisapproachwasillustratedbya2008SupremeCourtdecision.

Threeactivistswhoplacedanti-warflyersinresidentialmailboxesto
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expresstheiroppositiontothedeploymentofSelf-DefenseForcesto

Iraqwerearrestedontrespasschargesin2004anddetainedinpolice

cellsfor75days.（７）Citingthepresentconstitution・sfreespeechguar-

antee,aTokyoDistrictCourtpanelheldthedefendantsnotguilty.But

thisjudgmentwasoverturnedonappealandtheconvictionswereup-

heldbytheSupremeCourt.（８）IntheCourt・sopinion,therightofsome

residentstobefreeofthe・nuisance・ofunwantedflyersoutweighed

therightofexpressiononanimportantissueofnationalpolicy.

UndertheLDPplan,thehostileattitudeofthepoliceandthecourts

towardpublicdemonstrationswouldgainanunshakablefoundationin

theconstitutionitselfwithexpresslanguagedeclaringthatanunde-

fined（andthereforepotentiallylimitless）・publicinterestandpublic

order・wouldbesuperiortoindividualrights.

３．Eliminatingfreespeechprotectionforactivities・withthe

purposeofdamagingthepublicinterestorpublicorder,or

associatingwithothersforsuchpurposes・

JustincaseafuturecourtmightoverlookthechangetoArticle12,

theLDPwouldalsoreviseArticle21oftheConstitution,whichpres-

entlymakesthesimple,powerfuldeclarationthat・Freedomofassem-

blyandassociationaswellasspeech,pressandallotherformsof

expressionareguaranteed.・

TheLDPproposaladdsthisproviso:・Notwithstandingtheforego-

ing,engaginginactivitieswiththepurposeofdamagingthepublicin-

terestorpublicorder,orassociatingwithothersforsuchpurposes,

shallnotberecognized.・

Thischangenotonlystripsfreespeechprotectionfrom activities

thatmighthavethepurposeofdamagingthe・publicorder,・itwould

alsoremoveprotectionfromtherightofassociation.SoevenifIdid

notgodowntothedemonstrationonthatfatefulday,ifamamember
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ofsomecitizensgroupthatdid,Imightbeprosecuted,too.

４．Deletingthecomprehensiveguaranteeofallconstitutional

rights

Widespreadrecognitionoftheprimacyofhumanrightsasafunda-

mentalconditionofcivilizedsocietyisarelativelyrecentphenomenon.

Asnotedabove,theUniversalDeclarationofHumanRightswasnot

createduntilitsdraftersweredrivenbyrecentmemoriesofthemost

destructivewarinhumanhistory.

Article97ofJapan・sConstitutiondeliversastirringdeclarationof

theheritageoftheserights:・Thefundamentalhumanrightsbythis

ConstitutionguaranteedtothepeopleofJapanarefruitsoftheage-

oldstruggleofmantobefree;theyhavesurvivedthemanyexacting

testsfordurabilityandareconferreduponthisandfuturegenerations

intrust,tobeheldforalltimeinviolate.・

TheLDPproposestosimplydeletethesewords.ThePartyprovides

noexplanationforthisinitsQ&Apamphlet,sowecan・tbeentirely

sureaboutitsmotivation.IassumethatPartyleadersaremostof-

fendedbythenotionofan・age-oldstruggleofmantobefree.・It

seemsthatthelastthingtheywouldrecognizeisthelegitimacyofa

・struggle・againstanentrenchedpoliticalstructure.Popularstruggle

clearlyconflictswiththeirsuperiorgoalofmaintainingpublicorder.

ForLDPleaders,perhapsthemostshamefulcharacteristicofthese

wordsistheirobviousprovenance.TheAmericanmilitaryofficerwho

draftedthem waslikelyinspiredbythe18th Centuryrevolutionsin

FranceandAmerica.Whatcouldthispossiblyhavetodowiththe

・history,traditionandculture・ofJapan?

５．Attackonthe・individual・asthefocusofhumanrights

TheWesternheritageofJapan・sConstitutionisapparentthrough-

outthedocument,perhapsmostclearlyinArticle13,whichbegins,
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・Allofthepeopleshallberespectedasindividuals,・andprotectstheir

・righttolife,liberty,andthepursuitofhappiness.・Thesewordsarea

directquotationfromtheU.S.DeclarationofIndependence.TheLDP

draftersdeletedArticle97,butcouldn・tquitebringthemselvestodelete

Article13・sreferenceto・life,liberty,andthepursuitofhappiness.・

Buttheydidinsistonchangingoneespeciallyoffensiveword:・individ-

ual.・（kojin）IntheLDPversion,・Allpersonsshallberespectedaspeo-

ple.・（hito）

Theconceptoftheautonomousrights-bearingindividualisthecore

oftheWesterntheoryofnaturalrights.Suchindividualsareanathema

totheLDPviewoftherelationshipbetweenpeopleandgovernment.

Immediatelyfollowingitsrejectionofuniversalrightsinfavorof

rightsbasedon・thehistory,traditionandcultureofJapan,・theLDP

Q&ApamphletaddressesthewesterninfluenceonJapan・sConstitu-

tion:・［T］hecurrentConstitutionincludessomeprovisionsbasedon

thewesterntheoryofnaturalrights.Webelievetheseprovisions

shouldberevised.・（９）

NumerousLDPproposals,includingthepriorityaccordedtopublic

order,identifythenaturalrightsprovisionstheLDPwantstochange.

TheParty・sattackonthestatusoftheindividualandonindividual

rightswouldcertainlyresultinareducedconstitutionalstatusfor

Japan・scitizens.Althoughtheydonotcallforoutrightrevivalofthe

MeijiConstitutionorimperialsovereignty,itappearsthatPartylead-

ersbelievethepeopleshouldoccupyapositionclosertothatof・sub-

jects・undertheMeijiregime.

Inplaceoftherightsenjoyedbycitizensinaconstitutionaldemoc-

racy,subjectsaremorelikelytobeobligatedtofulfilldutiesowedto

somesuperiorpower.
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６．NewDutiesforthePeople

Thedoctrineof・constitutionalism・holdsthatsovereignpeople

adoptconstitutionsinordertocreateandempowergovernmentsand

toimposelimitsongovernmentalpowers.（10）Thisideaoflimitationson

governmentpowerisatoughsellwithJapanesepowerholders.Asex-

plainedbyoneleadingconstitutionalscholar,・Theproblemisthatthe

ideaofconstitutionalismisaforeignconcepttousJapanese....Before

welearnedtheideafromWesterners,wedidnotknowtheideaofim-

posinglawonrulers.Lawhadalwayscomefromrulers;obedienceto

thelawhadbeenavirtueofthepeople;rulershadruledbylawinstead

ofbeingruledbylaw.・（11）

Bydeclaringprotectionforalonglistofconstitutionalrightsand

freedoms,the1947Constitutionclearlyimposeslimitationsongovern-

mentpower.TheLDPproposestoflipthisideaonitshead.Insteadof

imposinglimitationsongovernmentpower,theLDP constitution

wouldimposedutiesonthepeople.

Thefirstsetofnewdutieswouldappearrightupfront,inArticle3.

Newlanguagewouldstatethat・［T］henationalflagistherisingsun

flag（nissh�ki）andthenationalanthemiskimigayo,・andthat・［T］he

peoplemustrespectthenationalflagandnationalanthem.・

Theflagandanthemarethemostinflammatorysymbolsoftheera

ofJapaneseimperialismandwar.Theyaresocontroversialthatwhen

theDietpassedlegislationformallyrecognizingthem asJapan・sna-

tionalsymbolsin1999,then-PrimeMinisterObuchiandotherLDP

leaderspromisedtherewouldbenomandatoryduties.Nonetheless,

localgovernments（ledbyIshiharaShintaro・sTokyometropolitan

government）adoptedregulationsmandatingthatpublicschoolteach-

ersparticipateinflagandanthem ceremonies.Manyteachersview

suchceremoniesasarevivalofritualsthatattendedtheircountry・s
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disastrousageofmilitarism.Theyrefusedtocomply,claimingthatthe

ceremoniescausedthemgraveemotionalanguish.Theywerepunished

withpaycuts,removalsfromclassroomsandotherpenalties（12）.

In2011,Japan・sSupremeCourtcutofftheirconstitutionalprotec-

tionbyissuingaseriesofjudgmentsrejectingtheteachers・claimsto

freedom ofconscienceguaranteedbyConstitutionArticle19andup-

holdingtheorderstostandandsing.

Tokyoandotherlocalgovernmentshaveexercisedthepowertoforce

publicschoolteacherstopayobeisancetothesesymbolsagainsttheir

will.TheLDP・sproposalwouldtakethenextstep�itwouldempower

thegovernmenttoextendflagandanthemdutiestothepopulationas

awhole.ThiswouldincludethedescendantsofChinese,Korean,

Okinawanandotherpeoplewhoborethemostterriblesufferingsdur-

ingJapan・sageofmilitarism.

７．Hinderingfreedomofthepressandcriticsofgovernmentby

prohibitingthe・wrongfulacquisition,possessionanduseof

informationrelatingtoaperson・

TheLDPproposesanothersetofdutiesthroughthisprovision:・No

personshallimproperlyacquire,possessoruseinformationconcerning

individuals・（proposedArticle19�2）.Thislanguagedoesnotcreate

anyrightsatall.Instead,itimposesnewconstitutionalduties� and

thepotentialapplicationisextremelybroad.・Informationconcerning

individuals・isavirtuallylimitlesscategory,includingnotonlynames,

photographs,andvitaldata,butpotentiallyanytypeofinformation

describinganyaspectofspecificpeople.Thisdutycouldbeappliedto

newsorganizations,bloggersandwritersofallkinds,avastrangeof

businessesandvoluntaryorganizations.Allwouldfacetheriskthat

somegovernmentauthoritymightinterprettheiractivitiesasviola-

tionsofthevagueandsubjective・improper・standard.Government

authoritieswouldenjoybroadlatitudeinselectingorganizationsfor
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investigation.

DoesthisLDPproposalsuggestabanon・improper・surveillance

andcreationofdatabasesbythepoliceorothergovernmentagencies?

Itdoesn・tsayanythingaboutthegovernmentatall.Theprohibition

wouldapplyto・anyperson.・

ThenewArticle19�2isreminiscentoftheLDPproposaltocreatea

・humanrightscommission・alittleoveradecadeago.Thisproposed

bodywouldhavebeenunderthedirectcontroloftheMinistryofJus-

ticeanditsprimarychargewouldhavebeentomonitortheactsofpri-

vateparties,especiallythenewsmedia,nottheactsofgovernment

agencies.Oneprovisionofthatbillwouldevenhaveprohibited・exces-

sivereporting.・

ThewordingofthisproposalandLDPhistoryontheissuesuggests

thatthetrueintentistocreateanewbasisforgovernmentregulation

ofthenewsmediaandotherwriters.

８．Grantingtheprimeministernewpowertodeclare・statesof

emergency・whenthegovernmentcansuspendordinary

constitutionalprocesses

Whatshouldbethepowersofgovernmentinanationalemergency?

Underthepresentconstitution,theDietis・thehighestorganofstate

power・andthe・solelaw-makingorganoftheState・（Article41）.In

theexerciseofexecutiveauthority,theprimeministerandotheroffi-

cersareresponsibletotheDiet（Article66）.TheLDPproposestogrant

powertotheCabinettoputthislimitationaside.

UndertheLDP・snewArticle98,thePrimeMinisterwouldbeem-

poweredtodeclareanationalemergency・Intheeventofarmedattacks

onthenationfromabroad,disturbancesofthesocialorderduetoin-

ternalstrife,etc.,large-scalenaturalcatastrophesduetoearthquakes,
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etc.,orotheremergencysituationsasdesignatedbylaw...・Thisisan

extremelybroadandundefinedrangeofpotentialcircumstances.

Whatwouldbetheeffectofsuchadeclaration?AccordingtoLDP

proposedArticle99（1）,・theCabinetmayenactCabinetOrdershaving

thesameeffectaslaws...・Theconstitutionimposesvariousconditions

onthelawmakingpoweroftheDiet,includinggeneralrequirementsof

publicproceedings,recordingofvotes,andpassagebymajorityvotein

bothHouses.（ChapterIV）Dietproceedingsprovidethemostimpor-

tantvenueformembersofoppositionpartiestoexpressopiniononall

issues.TherearetelevisedbroadcastsofDietproceedingsandnewsre-

portersinform thepeopleontheissuesandtheargumentsand

counterarguments.

NosuchrulesapplytoCabinetmeetings.IfaCabinetOrderhad・the

sameeffectaslaw,・thenationcouldberuledbysecretgovernmentfor

aslongasthedeclarationremainedineffect.TheLDPproposaldoes

saythatemergencydeclarationsmustsubsequentlybeapprovedbythe

Diet,butDietmajoritiesareordinarilycomposedofmembersofthe

PrimeMinister・sownparty.Dietmemberswhosoughttooverturn

theirleader・sdeclarationswouldneedthecourageofmutineers.

TheLDPplanwasfinalizedwithfreshexperienceofthegovern-

ment・sresponsetothedestructiveearthquakeandtsunamithatstruck

northernJapaninMarch2011andledtothemassivereleaseofnuclear

contaminationbyseveralseverelydamagednuclearpowerplantsin

FukushimaPrefecture.Governmentactionsrelatedtothoseevents

havebeencriticizedonmanyfronts,especiallyrelatedtothegovern-

ment・sfailuretoinsistonadequatesafetymeasures,itslackofad-

vancepreparationstomanageandcareforevacuees,and,aboveall,its

failuretodisclosecriticalinformationtoaffectedpersonsinatimely

manner.Noneoftheseproblemswouldbesolvedbyanewconstitu-

tionalemergencypower.Tothecontrary,iftheCabinetisoperatingin
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secret,theseproblemscouldbeexacerbated.

Whataboutprotectionsfortherighttofreespeechandotherfunda-

mentalrightsduringa・stateofemergency?・Thenextsentenceinthe

LDPproposalappearstoaddressthisproblembymandatingthatcon-

stitutionalprovisions・relatingtofundamentalrightsshallbere-

spectedtothegreatestextent.・Thesewordsmaysoundreassuring,

butrecalltheLDPproposalforArticle12.Asageneralrule,individual

rightswouldberespectedonlytotheextenttheydonotconflictwith

・publicinterestandpublicorder.・Unquestionably,theneedtomain-

tainpublicorderwouldbefeltmoststronglyduringanationalemer-

gency.Anyonewiththetemeritytospeakoutagainstgovernment

policyatsuchatimecouldexpectharshtreatment.Giventhelaxatti-

tudeofJapan・sSupremeCourtinprotectingindividualrightsunder

theexistingconstitution,whichdoesnotsubordinateindividualrights

tothe・publicinterestandpublicorder,・thereislittlereasontoexpect

thecourtstostepinifemergencypowerswereabused.（13）

９．ChangestoArticleNine

LDPleadersclearlybelievethatinordertosecurearespectedplace

inthecommunityofnations,theymustbefreetoemploythecountry・s

militarywithouttheextraordinaryrestraintsimposedbyArticle9of

thepresentConstitution.Throughoutthepostwarera,debateover

constitutionalamendmenthasfocusedalmostexclusivelyonArticle9.

WhenU.S.PresidentGeorgeW.BushorderedtroopsintoIraqin

2003,then-PM KoizumiJun・ichiroswiftlydeclaredhissupportforthe

action.InJanuary2004,heevenorderedaJapanesemilitaryforceonto

IraqisoilandprovidedJapanesemilitaryaircrafttosupportU.S.

forcesinthewarzone.Theseactsincitedvariouspublicdisplaysofop-

positioninJapan.Theyincludedtheactsofthe・TachikawaThree・de-

scribedabovewhichledtoharshpoliceaction.Theyalsoinspireda

seriesoflawsuitsseekingcourtdeclarationsthatthePM・sactions
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violatedArticle9.OnApril17,2008,apaneloftheNagoyaHighCourt

（anintermediateappellatecourt）agreedwithagroupoftheseplain-

tiffsandissuedajudgmentinwhichitdeclaredJapanSelf-Defense

ForceactivitiesintheMiddleEastwarzoneinviolationofArticle9.（14）

Thedecisionhadnolegaleffectbecausethecourtdismissedthecase

onproceduralgrounds（lackofstanding）.Nonetheless,thecourt・sdec-

larationmadethefrontpageofeverynewspaperinthecountryand

servedasararejudicialshotacrossthebowofnationalisticpoliticians

eagertojoinmilitaryventuresabroad.

Japan・s・history,traditionandculture・certainlyincludesamilitary

componentandawillingnesstodispatchmilitaryforcesabroadonmis-

sionsofconquest.Article9hasbeenapowerfulrestraintonthisele-

mentofJapanesetradition.TheLDPseeksamajorchange.Thenext

timeaPrimeMinisterwishestodeploytroopsabroad,theysay,he

shouldnotberestrainedbyconstitutionallanguage.

TheLDPConstitutionwouldretainthepresentConstitution・sre-

nunciationofwar・asasovereignrightofthenation,・butwouldmake

severalcriticalchanges,includingnewlanguagethatwouldclearlyde-

clarethatJapancouldconstitutionallymaintainamodernmilitary

andthatthegovernmentcoulddeploythisforceathomeandabroad

whenitchosetodoso.

TheLDP・sArticle9woulddoawaywiththe・self-defenseforce・

euphemism currentlyappliedtoJapan・smilitaryandreplaceitwith

・nationaldefensemilitary・（kokub�gun）andwouldexplicitlydesig-

natethePrimeMinisteras・supremecommander・（saik�shikikan）.It

woulddeletethecurrentprohibitiononmaintaining・land,airandsea

forces・andtherenunciationofthe・righttobelligerency.・Inthespace

vacatedbythesedeletions,theLDPwouldinsertadeclarationthat

nothinginthisprovisionwould・preventtheexerciseoftherightto

（ ）138127



79

self-defense.・

TheLDP・smilitarywouldnotbelimitedtoanarrowinterpretation

of・nationaldefense.・Alengthynewprovisiondefiningthescopeof

militaryactionexpresslystatesthatthemilitarycouldparticipatein

・internationallycoordinatedactivitiestosecurethepeaceandsafetyof

internationalsociety・and・activitiestopreservethepublicorderorto

protectthelivesorfreedom ofthepeople.・Again,weconfrontthe

phrase・publicorder・（oyakenochitsujo）.Thus,itappearstheLDP

militarycouldbeusedasadomesticpoliceforcetoputdowninternal

threatstotheestablishedorder.

Asprotectionagainstanypotentialabuseofthesepowers,allactions

ofthenewmilitaryforcewouldbesubjecttolawpassedbytheDiet.

However,theLDPauthorsmakenomentionintheirArticle9ofhow

itshouldmeshwiththeirnewArticles98and99,whichwouldgrant

theCabinetextraordinarypowersin・statesofemergency.・Giventhe

broaddefinitionofthisterm,itishardtoimagineanycircumstancein

whichtheLDPmilitaryforcemightbedeployedthatwouldnotqual-

ify.Accordingly,incaseswherethePrimeMinisterchosetodeclarea

stateofemergency,itappearsthatatleastintheinitialstagesofade-

ployment,itwouldbetheCabinet,nottheDiet,withactualauthority

todecidethescopeofmilitaryoperations.

Whateverone・spositiononArticle9,allmustrecognizethatthe

Japanesepeoplehaveavoidedthesufferingofwarsinceittook

effect.（15）TheLDP・sArticle9wouldsurelyincreasetheriskofmilitary

conflict.

10．LoweringtheBarforConstitutionalAmendments

ThePrimeMinisterandhisallieshaveproposedthat,beforetheDiet

considersanysubstantivechangetotheconstitution,itshouldfirst

relaxrequirementsgoverningamendment（16）.Article96ofthepresent
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Constitutionrequiresthatamendmentsbesupportedbyatwo-thirds

voteofeachHouseoftheDiet.TheLDPproposalwouldchangethisto

requireonlyasimplemajorityofeachHouse.Thepresentadditional

requirementofapprovalbyamajorityofthevotersbyreferendum

wouldremainunchanged.（17）

Approvalbyasupermajorityvoteofthenationallegislatureisa

commonrequirementindemocraticconstitutionsaroundtheworld.

TheU.S.Constitution,forexample,requiresthatamendmentsbeap-

provedbyatwo-thirdsvoteofeachHouseofCongressand,inaddition,

bythree-fourthsofthestates.

Advocatesforsuchahighstandardsaythatsomeindividualrights

� suchastherightstofreedomofspeechandfreedomofreligion�

aresofundamentaltothefunctioningofafreesocietyanddemocratic

governmentthattheyshouldnotbesubjecttochangebymajority

vote.Theyfearthatpublicopinionmayfluctuatesharplyintimesof

stressandtemporarymajoritiesmaythreatenfundamentalrights.In

thewordsofU.S.constitutionalscholarCassSunstein,・thegoalisto

ensurethatthedeliberativesenseofthecommunitywillprevailover

momentarypassions.・Japanesevotersrecentlydisplayedthepotential

for・momentarypassions・bygrantingtheDPJagreatvictoryin2009

andthendeliveringanequallygreatvictorytoitsadversary,theLDP,

onlythreeyearslater.

TheLDPproposalwouldempowertemporarymajoritiestosponsor

fundamentalchange.Itwouldexpediteanyandallconstitutional

amendments,includingtheLDPproposalstoweakenprotectionfor

fundamentalhumanrights.

FinalComments

PrimeMinisterAbetraveledtoWashingtonforameetingwith

PresidentObamaheldonFebruary22,2013.Thiswasthefirstmeeting

ofthetwoleadersafterJapan・sDecemberelections.TheWhiteHouse
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transcriptsoftheirstatementsarecoldandbrief.Thetwoleadersex-

pressedonlytwoideas:theimportanceoftheirmilitaryallianceinpre-

servingregionalsecurityandtheneedtoincreaseeconomicgrowth.

Therewerenostatementsofsharedvisions,philosophiesorbroader

dreamsfortheirpeople.（18）

It・shardtoimaginethataformercommunityorganizerandpresi-

dentoftheHarvardLawReview（19）andamanwhohasbuilthiscareer

onacampaigntorewritehisnation・swartimehistorysharecommon

viewsabouttheroleofgovernment.Ifthereisanydoubtonthisscore,

theLDPrevisionproposalsshowthatthepoliticalleadersofJapanand

oftheUnitedStatesandothernationsinthewesternpoliticaltradition

donotsharethesamebeliefinfreesocietyandtheroleofgovernment.

Japan・sdominantpoliticalpartyisonaverydifferenttrackfromits

Westernallies.

TheLDPconstitutionalprogramincludessignificantproposalsaddi-

tionaltothosediscussedabove.ArevisiontoArticle20,forexample,

wouldopenthedoortodirectgovernmentparticipationinShintoritu-

als,totheextentthatthey・donotexceedtheboundariesofsocialritu-

alsorcustomaryacts.・Article24wouldincludeanew provision

declaringthatthefamily（nottheindividual）isthe・naturalandbasic

unitofsociety・andcreatingaconstitutionaldutyforfamilymembers

tosupporteachother.ArevisiontoArticle63wouldweakentherole

oftheDietasacheckontheexecutivebranchandasameanstoinform

thepeopleonmattersofnationalinterestbyrelaxingtherequirement

thatCabinetministersappearattheDiettorespondtoinquiries.These

andotherproposalsrequireadditionalstudy.InthisarticleIselected

tenthatcouldhaveanespeciallybigimpactonhumanrightsprotec-

tion.

ItremainstobeseenwhethertheLDPwillbeabletopushthrough

anyoralloftheirconstitutionalrevisionproposals,butthereshouldbe
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nomisunderstandingoftheParty・sintentions.

Appendix

ThetextofthepresentPreambletoJapan・sConstitutionandthe

textproposedbytheLiberalDemocraticin2012.

ThePresentPreamble:

We,theJapanesepeople,actingthroughourdulyelectedrepresenta-

tivesintheNationalDiet,determinedthatweshallsecureforourselves

andourposteritythefruitsofpeacefulcooperationwithallnations

andtheblessingsoflibertythroughoutthisland,andresolvedthat

neveragainshallwebevisitedwiththehorrorsofwarthroughtheac-

tionofgovernment,doproclaimthatsovereignpowerresideswiththe

peopleanddofirmlyestablishthisConstitution.Governmentisasa-

credtrustofthepeople,theauthorityforwhichisderivedfrom the

people,thepowersofwhichareexercisedbytherepresentativesofthe

people,andthebenefitsofwhichareenjoyedbythepeople.Thisisa

universalprincipleofmankind upon which thisConstitution is

founded.Werejectandrevokeallconstitutions,laws,ordinances,and

rescriptsinconflictherewith.

We,theJapanesepeople,desirepeaceforalltimeandaredeeplycon-

sciousofthehighidealscontrollinghumanrelationship,andwehave

determinedtopreserveoursecurityandexistence,trustinginthejus-

ticeandfaithofthepeace-lovingpeoplesoftheworld.Wedesiretooc-

cupyanhonoredplaceinaninternationalsocietystrivingforthe

preservationofpeace,andthebanishmentoftyrannyandslavery,op-

pressionandintoleranceforalltimefromtheearth.Werecognizethat

allpeoplesoftheworldhavetherighttoliveinpeace,freefromfear

andwant.

Webelievethatnonationisresponsibletoitselfalone,butthatlaws

ofpoliticalmoralityareuniversal;andthatobediencetosuchlawsis
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incumbentuponallnationswhowouldsustaintheirownsovereignty

andjustifytheirsovereignrelationshipwithothernations.

We,theJapanesepeople,pledgeournationalhonortoaccomplish

thesehighidealsandpurposeswithallourresources.

LDPProposedPreamble（TranslationbyLawrenceRepeta）:

Japanisanationwithalonghistoryanduniqueculture,undera

tennowhoisasymboloftheunityofthepeopleandwhichiscontrolled

underasystemofseparationofthelegislative,administrativeandju-

dicialpowerssubjecttothesovereigntyofthepeople.Japanhasover-

cometheravagesofgreatwarandmanydisastersandhastakenan

importantplaceininternationalsociety.Japanpursuesfriendlyrela-

tionswithallnationsunderaphilosophyofpeaceandcontributesto

worldpeaceandprosperity.

TheJapanesepeopletakeprideintheircountryandlandandprotect

ittenaciously.Whilerespectingfundamentalhumanrights,theyalso

respectharmonyandformanationwherefamiliesandthewholesoci-

etymutuallysupporteachother.

Weholdfreedomanddisciplineinhighesteem.Whileprotectingour

beautifulnationalterritoryandnaturalenvironment,wepromoteedu-

cation,scienceandtechnologyandpromotethegrowthofourcountry

throughvigorouseconomicactivities.

Inordertopassonthegoodtraditionsofournationtomanyfuture

generations,theJapanesepeopleherebyestablishthisConstitution.

Notes

１ Thestoryofthedraftingofthe・MacArthurConstitution・anditssubse-

quentmodificationsisavailableinmanysources.Forexample,seeEiji

Takemae,TheAlliedOccupationofJapan（Continuum,2002）,especiallypp.

274�292.
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２ See・DraftReformtoJapan・sConstitution,Q&A,・（nihonkokukenp�kaisei

s�anQ&A）,p.2,availableathttp://www.jimin.jp/activity/colum/116667.

html.ThispamphletwaspublishedbytheLDPinOctober2012.Itincludesa

completetextoftheLDPrevisionproposalstogetherwithbriefcommentar-

iesinQ&Aformat.（Hereinafter,・LDPQ&A・）Alltranslationsoftextsof

LDPconstitutionalproposalsandofexcerptsfromtheLDPQ&Apamphlet

thatappearinthisarticleweremadebytheauthor,whohassoleresponsibil-

ityforaccuracy.

３ LDPQ&A,p.14.

４ DraftingandnegotiationofthetermsofJapan・sConstitutionandtheUni-

versalDeclarationarecontemporaryevents.TheUNCommissiononHuman

Rights,whichdraftedtheUniversalDeclaration,wasformedinJune1946.

ForanengagingportraitofthecreationoftheUniversalDeclaration,see

MaryAnnGlendon,AWorldMadeNew�EleanorRooseveltandtheUniver-

salDeclarationofHumanRights（RandomHouse,2001）.

５ LDPQ&A,p.14.

６ FordescriptionsofrecentSupremeCourtdecisionsinvolvingfundamental

humanrights,seeLawrenceRepeta,・LimitingFundamentalRightsProtec-

tioninJapan�theRoleoftheSupremeCourt,・inJeffKingston（ed.）Criti-

calIssuesinContemporaryJapan（Routledge,2013）（forthcoming）.

７ Forbackground,seeDavidMcNeill,・TachikawaThreeclaim rulingmarks

・crisisforJapananditsdemocracy,・・JapanTimes,May20,2008.

８ SupremeCourt,2ndP.B.,April11,2008,62KeishuNo.5,1217.TheKy�en

RenrakuCenter（救援連絡センター）maintainsacontinuousreportofarrests

andotherpoliceactionsrelatedtopublicdemonstrations.Seehttp://qc.

sanpal.co.jp/center/english/.Policeofficialsknowtheycanemploythekind

ofheavy-handedtacticsusedintheTachikawacasewheneveritsuitsthem.In

arecentexample,inDecember2012Osakaprotestersweresubjecttoextended

detentionforharmlessspeechactivities.Asinthe2004TachikawaThree

Case,thepolicetooktheopportunitytosearchhomesandofficesandseize

computers,filesandothermaterials.AlsoliketheTachikawacase,thepolice

didnotmakethearrestsandseizuresuntilmanyweeksaftertheincidents

theycitedascrimes.FordetailsconcerningtheOsakacase,seehttp://fuku

shimavoice-eng.blogspot.com.au/2012/12/third-letter-from-jailed-professor.

html.TheOsakacaseiscitedinTessaMorris-Suzuki,・Freedom ofHate

Speech;AbeShinz�andJapan・sPublicSphere,・TheAsia-PacificJournal,

Volume11,Issue8,No.1,February25,2013.http://www.japanfocus.org/-

Tessa-Morris_Suzuki/3902 Thecourtshavealsoendorsedbroadgovern-

mentauthoritytosetrestrictiveconditionsonpublicdemonstrations.In
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another2012example,Tokyometropolitangovernmentsimplydeniedaper-

mitforademonstrationinHibiyaParkagainstnuclearpoweronthe

groundsthatitwouldobstructmanagementofthepark.Thisdenialwasup-

heldincourt.http://www.japantimes.co.jp/news/2012/11/07/national/anti

nuclear-activists-denied-use-of-park/#.UdUaJfkjySo.

９ LDPQ&A,p.14

10 http://plato.stanford.edu/entries/constitutionalism/

11 KazuyukiTakahashi,・WhyDoWeStudyConstitutionalLawofForeign

Countries,andHow?・inVickiC.JacksonandMarkTushnet,Definingthe

FieldofComparativeLaw（Praeger,2002）,p.45.

12 SeeJohnSpiri,・SittingOutbutStandingTall:TokyoTeachersFightanUp-

hillBattleAgainstNationalism andCoercion,・athttp://www.japanfocus.

org/-John-Spiri/2703,foranexampleofoneteacher'scivildisobedience.・

13 TheSupremeCourt・sstrongsupportforthepolicewhentheyconfrontpoliti-

calactivistsisthelegacyofarestructuringoftheCourtexecutedbyLDP

governmentsduringtheearly1970s.Thiswasaneraoffrequentclashesbe-

tweenmassesofdemonstratorsandriotpolicethatsometimesturnedviolent.

ForadescriptionoftheresponsebyLDPleadersandtheresultingshiftinthe

SupremeCourt,seeLawrenceRepeta,・ReservedSeatsonJapan・sSupreme

Court,・Vol88No6,WashingtonUniversityLawReview1713（2011）,espe-

cially1724�1744,availableathttp://lawreview.wustl.edu/in-print/reserved-

seats-on-japans-supreme-court/.

14 SeeCraigMartin,・TheNagoyaHighCourtDecisiononJapaneseForcesin

Iraq,・athttp://craigxmartin.com/2008/04/the-nagoya-high-court-decision-

on-japanese-forces-in-iraq/#sthash.3vetsPlD.dpuf,andtheU.S.Libraryof

Congressreport・Japan:HighCourtCallsAirSelf-DefenseForceActivities

inIraqUnconstitutional,・athttp://www.loc.gov/lawweb/servlet/lloc_news

?disp3_l20540470_text.

15 ForanauthoritativestudyofthesuccessfulroleofArticle9inrestraining

theJapanesegovernmentfromwar,seeCraig Martin,・BindingtheDogs

ofWar:JapanandtheConstitutionalizingofJusAdBellum,・availableat

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1296667

16 Seee.g.,・Abefacesmajorchallengesinconstitutionalrevision,foreignaf-

fairs,・AsahiShimbun,July22,2013,availableinEnglishathttp://ajw.

asahi.com/article/behind_news/politics/AJ201307220012

17 AgroupofscholarsformedinMay2013toopposethismove,ledbyUniver-

sityofTokyoemeritusconstitutionallawprofessorHiguchiYoichi.See

http://blog.livedoor.jp/gataroclone/archives/27376713.html

18 TheWhiteHousereportonthemeetingisavailableathttp://www.white
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house.gov/the-press-office/2013/02/22/remarks-president-obama-and-

prime-minister-abe-japan-after-bilateral-mee

19 http://www.nytimes.com/1990/02/06/us/first-black-elected-to-head-harvar

d-s-law-review.html
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